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NTSB Order No. EM 187

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 10th day of July, 2000

)

JAMES M LOY, )
Commandant , )
United States Coast Guard, )
)

v ) Docket ME-167

)

WALTER J. BENNETT, )
)

Appel | ant. )

)

CPI Nl ON_ AND ORDER

Appel | ant seeks review' of a decision of the Vice Conmandant
(Appeal No. 2610, dated August 4, 1999) affirm ng a decision and
order entered by Coast Guard Chief Adm nistrative Law Judge

Joseph N. Ingolia on January 28, 1998, follow ng a two-day

'Appel | ant was represented by counsel at the hearing stage
of this proceeding, but has subsequently represented hinself.
Hi s request for oral argunent is denied, as we find in the
adm ni strative record an adequate basis for resolving the issues
rai sed on the appeal.
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evidentiary hearing that concluded on June 20, 1997.% The |aw
j udge sustained a charge of m sconduct and ordered that the
appel lant's Merchant Mariner's License (No. 776593) be suspended
for six nonths and that all of appellant’s |icenses and docunents
thereafter be revoked on twelve nonths’ remtted probation. As
we find no valid basis in appellant's nunmerous assignnents of
error for overturning the Vice Coomandant's affirmance of the | aw
judge's decision, appellant's appeal, to which the Coast Guard

decided not to file a reply in opposition,® will be denied. *

’Copi es of the decisions of the Vice Cormandant and the | aw
judge are attached.

%The appellant, in a May 24, 2000 letter to the Board,
asserts that the Coast Guard, in advising the Board of its
decision not to file a reply brief, “stat[ed] that they did not

wi sh to contest the Appellant’s Appeal brief.” The actual advice
received fromthe Coast Guard was that it believed that a reply
brief was “unwarranted.” In any event, we find no nerit in

appellant’s contention that the decision not to file a reply
supports dism ssal of the charge against his license. W also
find no nerit in appellant’s contention in the same |letter that

di sm ssal of the Coast Guard s charge is warranted by the fact
that he had not yet received a decision fromthe Board on his My
18'" request for ‘expedited consideration of his appeal. That the
pendency of appellant’s appeal here m ght have an adverse i npact
on his enploynent prospects is not an adequate reason for
considering his appeal out of turn.

‘Appel l ant’ s notice of appeal (dated August 13, 1999) was
recei ved on August 17, 1999, the sane date on which the Board
received his forty-two page, single-spaced appeal brief (dated
August 16). On Decenber 3, 1999, the Board received, for the
first time, a nine-page, single-spaced docunent appellant styled
an “Appeal Addendum” which recites, on its face, “Date of
addendum August 16, 1999.” No reason is offered for appellant’s
asserted concern, sonme three nonths after the fact, that he may
not have “include[d] [the addendum with his appeal” (cover
| etter for addendum dated Novenber 21, 1999), and we find it
difficult to believe that the appell ant woul d have created, but
neglected to file, on the sane date that he served his first
| engthy brief, a second one covering, and | aboriously el aborating
upon, many of the sanme points. In this context, we seriously
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The m sconduct charge at issue in this proceeding arose from
the appellant’s application to upgrade his Master’s |license from
one aut horizing his service on 500 gross ton inland steam or
nmotor vessels to one permtting his operation as nmaster on
vessels up to 1600 gross tons. Specifically, appellant is
all eged to have falsely and fraudulently clainmed, in an effort to
denonstrate his qualifications for the upgrade, “478 8-hour
underway days” for a shipping conpany that the record shows had
never enployed him Wthout such sea tine, appellant was not
eligible for the upgrade.

On appeal to the Board, appellant raises essentially the
sane, nostly extraneous, non-substantive objections he presented,
to no avail, to the Vice Commandant, whose decision, in our view,
conprehensively and fairly addressed all matters warranting
di scussion, as well as sone that did not. Because we find that
none of appellant's nultitudi nous contentions establishes
reversible legal or factual error in the Vice Cormmandant's
authoritative disposition of appellant’s appeal, we will sustain
t he Coast Guard’ s deci si ons.

In closing, we should point out that the regul ation
i npl enenting the Board's authority to revi ew deci sions of
t he Commandant, 49 CFR Part 825, states that we will only

consi der whet her

(a) Afinding of material fact is erroneous;

question the verity of the addendunmi s signed certification of
original service on the Board on August 16, 1999.
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(b) A necessary |egal conclusion is w thout governing
precedent or is a departure fromor contrary to |aw or
pr ecedent;

(c) A substantial and inportant question of |aw,
policy, or discretion is involved; or

(d) A prejudicial procedural error has occurred.’
An issue for review under this standard is not presented by
a barrage of disagreenents with factual or |egal resolutions
that flow froma credibility assessnent adverse to an
appel lant that is neither acknow edged nor shown to be
erroneous. A reviewable issue is also not presented by
contentions that do not attenpt to denonstrate why the Coast
Guard’ s reasons for rejecting specific argunents shoul d not
be allowed to stand. An appellant is not, of course,
obligated to agree with the Coast Guard’ s assessnent of the
facts and | aw applicable or relevant to his case. An
appellant is, however, obligated to explain to the Board why
it should not agree with the Coast Guard's assessnents.
That task is not properly acconplished by arguing matters in
di spute as though neither the |aw judge nor the Vice
Commandant had considered or ruled on them Rather, it is
achi eved by show ng that the Vice Commandant’ s acceptance of
the law judge’s disposition of any and all substanti al
factual or legal objections is contrary, in a significant

respect, to the record or controlling law. Appell ant has

°See 49 CFR 825.15. A prejudicial procedural error
typically refers to matters that can be shown to have adversely
affected an appellant’s ability to prepare or present a defense,
not to negative econom ¢ consequences that may flow fromthe



not made such a show ng here.

ACCORDI NGLY, I T IS ORDERED THAT:

1. The appellant's appeal is denied; and

2. The Vice Commandant's decision affirmng the | aw judge’s
deci sion and order and his denial of the petition to reopen the
hearing is affirned.

HALL, Chairnman, HAMMERSCHM DT, GOGLI A, BLACK, and CARMODY
Menbers of the Board, concurred in the above opinion and order.

prosecution or uphol ding of a charge.



